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Dear Madam or Sir
 
Network Rail Infrastructure Limited's (Network Rail) Deadline 4 response to the ExA's Further
Written Questions, which were published on 27 February 2019, is as follows.
 
ExAQ 20.141 - Response by Network Rail
 
Using the ExA's numbering:
 

1.     Protective provisions for the benefit of Network Rail
 
While progress has been made with the Applicant in relation to some of the protective
provisions to be included in Part 5 of Schedule 16 to the Development Consent Order
(Order) since the submission of Network Rail's Written Representations [REP1-063], several
points of difference remain. Network Rail and the Applicant are continuing to discuss these
points of difference and Network Rail is hopeful that all matters can be resolved before 28
March, the date reserved for the ISH into the draft Order.
 
We list below the key issues to be resolved between the parties. This not an exhaustive list
as we do not include the more minor points of difference and Network Rail will update the
ExA as necessary with a full list in advance of ISH5 if these remain unresolved.
 

                                       i)        Paragraph 51 - this provision requires the Applicant to obtain consent from
Network Rail before exercising a number of powers under the Order in
relation to Network Rail,  including the exercise of compulsory purchase
powers in respect of Network Rail property.
 
Network Rail cannot agree to protective provisions that allow the Applicant
to exercise Order powers in respect of Network Rail land without Network
Rail's consent. We therefore require that the full list of Order powers that
may affect Network Rail property be included.  This list is included in the
protective provisions at Appendix 1 to Network Rail's Written
Representations [REP1-063].
 

                                      ii)        Paragraphs 53(2) and 56(3) - in relation to the matters for which Network Rail
shall be compensated, Network Rail must be compensated for all losses
arising from the construction of the specified works, without qualification.
Where Network Rail is able to control costs, such as Network Rail's own
expenses, Network Rail agrees that such costs should be "reasonably"
incurred. This is reflected in Network Rail's protective provisions. However,
where losses arise from the Applicant's development, Network Rail, as a
public body, must recover any losses in full.
 

                                     iii)        Paragraph 62(3) - similarly, Network Rail cannot be liable for any loss or loss of
profits arising from the construction or use of the authorised development
and Network Rail requires this paragraph to be amended, as set out in
Appendix 1 to the Written Representations [REP1-063].
 

                                     iv)        Arbitration - Network Rail has proposed to the Applicant that some new wording
be included in the protective provisions, regarding an arbitration timetable,
to ensure that in the event of a dispute being referred to arbitration, any
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timetable agreed between the parties or set by the arbitrator will take into
account Network Rail's clearance process, and other engineering,
regulatory and stakeholder consents, including NR governance procedures,
which may need to be sought by Network Rail during the course of the
arbitration.
 

 
2.     Property and asset protection agreements

 
Negotiations with the Applicant are ongoing with regards to the other documents referred to
in paragraph 2.9 of Network Rail's Written Representations [REP1-063], namely the draft
easement, the framework agreement and the asset protection agreements. Network Rail
anticipates that these documents will be progressed significantly over the coming weeks and
we will update the ExA with regards to these negotiations at the next appropriate Deadline.
 

The final matter referred to in Network Rail's Written Representations requiring further consideration
relates to the potential for electro-magnetic interference to be emitted from the authorised
development (paragraph 2.11 of REP1-063). Network Rail is assessing whether there is an impact for
Network Rail in this regard and hopes to have the results of this assessment in advance of ISH5.
 
Yours faithfully
 
Addleshaw Goddard LLP

 
 
 
Melissa Johnson 
Consultant 
for Addleshaw Goddard LLP
DDI:    +44 (0)161 934 6272 
Fax:    +44 (0)20 7606 4390 
Office Locations: http://www.addleshawgoddard.com/contactus
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copyright, and may also be privileged. If you are not the intended addressee, please do not read,
print, re-transmit, copy, store, alter or otherwise disclose it or any of its attachments to anyone; nor
should you act in reliance on it or any of its attachments. Instead, please notify the error to the sender
by e-mail and immediately permanently delete this email and any of its attachments from your
system.

Please see the Privacy Notice published on our website for information about what we do with your
personal data, and your rights in relation to the same.

E-mails sent to and from Addleshaw Goddard LLP may be monitored and read for legitimate business
purposes, notably to ensure compliance with the law and our regulatory obligations. Emails cannot be
guaranteed to be secure or error-free, and you should protect your systems. Addleshaw Goddard LLP
does not accept any liability arising from interception, corruption, loss or destruction of this e-mail, or
if it arrives late or incomplete or with viruses.

Addleshaw Goddard LLP is a limited liability partnership registered in England and Wales (with
registered number OC318149) and is authorised and regulated by the Solicitors Regulation Authority
and the Law Society of Scotland.

A list of members is open to inspection at our registered office, Milton Gate, 60 Chiswell Street,
London EC1Y 4AG.

The term partner refers to any individual who is a member of any Addleshaw Goddard entity or
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association or an employee or consultant with equivalent standing and qualifications.

For further information please consult our website, www.addleshawgoddard.com. 
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